STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
SARA VRl GHT,
Petiti oner,
CASE NO. 92-5565

VS.

DEPARTMENT OF H GHMAY SAFETY
AND MOTOR VEHI CLES,

Respondent .

N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, the D vision of Administrative Hearings, by its duly
designated Hearing Oficer, Mary Clark, held a formal hearing in the above-
styled case on July 21, 1993, in Olando, Florida.

APPEARANCES

For Petitioner: Sara Wight, pro se
Post O fice Box 142
Wnter Park, Florida 32789

For Respondent: M chael J. Al derman, Esquire
Assi stant Ceneral Counse
Department of Hi ghway Safety
and Motor Vehicles
Nei | Kirkman Buil di ng, A-432
Tal | ahassee, Florida 32399-0504

STATEMENT OF THE | SSUES

Petitioner, Sara Wight, alleges that the Departnent discrimnated against
her because of age by denoting her into a position she could not performin
order to get rid of her, and retaliated against her for filing her conplaint
with the Commission, in violation of section 760.10, F.S. The issues are
whet her the alleged discrimnation and retaliation took place, and, if so, what
relief is appropriate.

PRELI M NARY STATEMENT

Petitioner's allegations are found in her conplaint filed with the Florida
Conmi ssi on on Human Rel ati ons on Decenber 19, 1991. The conpl aint all eges that
because of her age and in retaliation for filing a charge of discrimnation
(FCHR No. 103-79), she has been harassed, threatened with being fired,
reassi gned to another position and notified on Novenber 15, 1991, that she was
bei ng denot ed.



After a determ nation of "no cause" was entered by the Conm ssion, M.
Wight filed a petition for relief, reiterating her allegations. The case was
referred to the Division of Administrative Hearings for formal hearing.

Petitioner testified in her own behal f and presented the testinony of one
ot her witness.

Respondent presented the testinmony of two witnesses and offered 6 exhibits,
all of which were received in evidence.

A transcript was filed and the Respondent subnmitted a proposed recomended
order on August 12, 1993. Respondent's proposed findings of fact are
substantially adopted here. On Septenber 15, 1993, Petitioner filed thirty-one
nunber ed paragraphs, styled "proposed findings of fact". These have been
considered as a summary of Petitioner's argunment. To the extent that they are
accounts of incidents which were not raised at hearing, or do not relate to the
al l egations of the conplaint, they are rejected.

FI NDI NGS OF FACT

1. Petitioner, Sara Wight has been continually enployed by the Florida
Department of H ghway Safety and Mtor Vehicles for twenty-seven years. She
started as a clerk and noved up the career |adder to inspector, then to
supervi sor and was assigned duties as a records technician. She was denoted
back to inspector (License and Registration Inspector) in February 1992, with no
reduction in pay. This is her current position. She is sixty years old.

2. denn Turner is currently the assistant director of the D vision of
Mot or Vehicles of the Departnent of H ghway Safety and Motor Vehicles. Prior to
becom ng assistant director, G enn Turner was chief of the Bureau of Licenses
and Enforcenment (herein after "the Bureau") having assumed that position on July
9, 1990.

3. The Bureau has two primary mssions, to handl e consuner conplaints
agai nst notor vehicle dealers and to |license notor vehicle deal ers and
auct i oneers.

4. Wien M. Turner becane the bureau chief, a review of the Bureau' s needs
was devel oped, entitled "State of the Bureau", setting forth the Bureau's
m ssion, goals and objectives, and needs assessnment for fiscal years 1990-91 and
1991- 92.

5. At the time the State of the Bureau Report was issued, there were 63
Li cense and Regi stration Inspector positions assigned to the Bureau. The
Bureau's goal was to bring that nunmber up to 65. Additional inspector positions
wer e needed because of the increased volune of work.

6. Inspectors carry out the functions of the Bureau by investigating
consumer conpl aints, regulating notor vehicle deal ers, issuing notices of
violations to inproperly registered notor vehicles and verifying notor vehicle
identification nunbers.

7. Since becom ng bureau chief, M. Turner has instituted a programto
upgrade inspectors as noney becones available. To date, 56 inspector positions
have been upgraded. Ms. Wight's position is the next one scheduled to be
upgr aded.



8. At the time M. Turner became bureau chief, Ms. Wight was a records
technician in the Bureau's Region V, Wnter Park office, but reported directly
to the bureau chief rather than the regional admnistrator, which was unusual .

9. Based upon his review of the State of the Bureau Report and his
know edge of the Bureau, M. Turner determ ned that Ms. Wight's position should
be changed to an inspector position to better utilize her position. M.
Wight's duties as a records technician should have been perforned by ot her
per sonnel .

10. Around August of 1990, Ms. Wight told M. Turner that she was
di ssatisfied with her current position because she was not receiving a uniform
al | owance and did not have a state vehicle to drive to and fromwork. M.
Turner told Ms. Wight that he had concerns about her position of records
techni ci an and thought it would be better for her to be an inspector. Bureau
reorgani zati on was under way, but had not been conpleted and reclassification
was not done at that tine.

11. In 1991, Ms. Wight requested that her position be audited, claimng
t hat she was bei ng worked out of class.

12. On Cctober 29, 1991, Hazel Dronbolis, chief of personnel services for
the Departnent, submitted a position audit report to M. Turner. The audit
concl uded that Ms. Wight was being worked out of class and recomended that M.
Wight's position be reclassified to H ghway Safety Specialist.

13. M. Turner agreed with the finding in the position audit that M.
Wight was working out of class, and as a result of the analysis of the needs of
t he agency, he felt that Ms. Wight should be reassigned to the position of
Li cense and Regi stration Inspector.

14. WM. Turner prepared a response to the audit in the formof a
menorandumto Charles J. Brantley, Director of the Division of Mdtor Vehicles,
recomendi ng that Ms. Wight's position be reclassified to License and
Regi stration Inspector, a one paygrade denotion. The work |oad for inspectors
in Region V had increased significantly fromfiscal year 1989/90 to fiscal year
1990/ 91. For exanple, notices of violation increased 261 percent; consuner
conpl aints increased 113 percent; deal er location inspections increased 23
percent and deal er application assists increased 34 percent. Even though the
work | oad had increased, as of the date of the report, there was one | ess
i nspector position in the region than there had been in 1988. There was a need
for another inspector position and a legitimte basis to reclassify Ms. Wight's
posi tion.

15. Ms. Wight suffered no reduction in salary as a result of her
denoti on.

16. Ms. Wight has been doing an outstanding job as a License and
Regi stration Inspector, according to the Region V Adm nistrator.

17. The Departnent has received a witten report of a physical exam nation
by a nedi cal doctor which concluded that Ms. Wight was physically able to
perform her job functions. The Departnent has not been supplied by Ms. Wi ght
with any witten doctor's report stating that she was unable to performher job
functions.



18. The regional adm nistrator in charge of Ms. Wight's office has told
her that if she needs to rest on the job that she could do so. M. Wight's
work |l oad is about average for her position. Inspectors, including Ms. Wight,
are not required to walk parking lots, and are permitted to drive; they are not
required to crawl under autonobil es.

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter and parties in this proceedi ng pursuant to Section 120.57(1),
F. S

20. Respondent is an "enployer", defined in subsection 760.02(7), F.S.
(1992) as "...any person enploying 15 or nore enpl oyees for each working day in
each of 20 or nore cal endar weeks..."

21. Subsection 760.10(1)(b), F.S., provides that it is an unlaw ul
enpl oyment practice for an enployer to di scharge or otherw se discrimnate
agai nst an individual because of such individual's race, color, religion, sex,
nati onal origin, age, handicap, or marital status.

22. Since Florida' s enploynent discrimnation statute is patterned on
Title VI of the Cvil R ghts Act of 1964, 42 U S.C. 2000e-2, resort to federa
court interpretations of that act is appropriate. School Board of Leon County
v. Hargis, 400 So.2d 103 (Fla. 1st DCA 1981).

23. In McDonal d Douglas Corp. v. Geen, 411 U S. 792 (1973) and Texas
Department of Community Affairs v. Burdine, 450 U S. 248 (1981), the U S.
Supreme Court established the basic allocation of burden of proof in
di scrimnation cases. Petitioner retains the burden of proof throughout the
proceedi ng, although once a prinma facie case of discrimnation is established,

t he Respondent nust articulate some legitimte, nondiscrimnatory reason for the
chal | enged action. Then Petitioner must prove that the reasons offered are not
true, but rather a pretext for discrimnation. The prinma facia case "...raises
an inference of discrimnation only because we presunme these acts, if otherw se
unexpl ai ned, are nore likely than not based on the consideration of

i nperm ssible factors..."” Furnco Construction Co. v. Waters, 438 U. S. 567
(1978), cited in Burdine, supra. This evidentiary scheme is reiterated in St
Mary's Honor Center v. Hi cks, 113 S. G 2742 (1993).

24. The Petitioner has failed to establish a prima facie case either as to
the denotion or to the retaliation. Petitioner's theory as to the denotion is
that the Department placed her in a job whose functions she was physically
unable to performin an effort to get rid of her. The Petitioner produced no
credi bl e evidence proving that the Departnent denoted her because of her age.
In addition, the Petitioner produced no credi ble evidence to show either that
she could not performthe functions of her new job or that the Departnent had
ever been provided with a physician's statenent that she could not. |In fact,

t he evidence points to the opposite conclusion. As to her clains of
retaliation, Petitioner produced no credible evidence that she was being
harassed or m streated because of having filed a conplaint. Rather, the

evi dence shows that she is being treated no differently than other enployees in
her position.

25. Even though the Petitioner has not established a prima facie case, the
evi dence produced by the Department shows that it had legitimte,
nondi scrimnatory reasons for the denotion. First of all, the propriety of the



denoti on has already been litigated in Wight v. Departnent of H ghway Safety
and Motor Vehicles, (Final Order entered 4/8/92). |In that case the Public
Enpl oyee' s Rel ati ons Conmi ssion found that:

Wight's denption resulted froma

recl assification of her position in good
faith to promote the Agency's legitimate
interests and the Agency did not act
arbitrarily, capriciously, or with an

i nperm ssible notive in making its decision
Its decision to denote Wight was therefore
proper and her appeal should be di sm ssed.

(Departnent's Exhibit #1)

26. The order in the PERC case bars the Petitioner fromrelitigating these
i ssues under the doctrine of collateral estoppel. Questions common to both the
PERC case and this FCHR case that were actually adjudicated in the PERC case may
not be relitigated. Seaboard Coast Line Railroad Conpany v. Industri al
Contracting Conpany, 260 So.2d 860, 864 (Fla. 4th DCA 1972). Inpermssible
noti ve and the reason for the denotion were issues resolved in the PERC case.

27. Even if these issues could be relitigated, the Departnment has proven
that it had sound managenent reasons for abolishing Ms. Wight's Records
Techni ci an position and denoting her to License and Registration Inspector. The
Department has established that it had a need for nore inspectors, both
statewide and in its Region V, and that it has been in the process of
reorgani zing to nmeet this need at |east since 1990. It also established that
the main duties of the Records Technician position should be performed by other
enpl oyees, |essening the need for that position. Based upon the record as a
whol e, the Departnment acted in good faith in denoting Ms. Wight. Petitioner
failed to neet her burden of proof.

RECOMVENDATI ON
Based on the foregoing, it is, hereby,
RECOMVENDED:

That a final order be entered dismssing Ms. Wight's petition

DONE AND RECOMMENDED t his 27th day of Cctober, 1993, in Tall ahassee, Leon
County, Florida.

MARY CLARK

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675



Filed with the derk of the
Di vision of Admi nistrative Hearings
this 27th day of October, 1993.

COPI ES FURNI SHED:

Sara Wight, pro se
Post O fice Box 142
Wnter Park, Florida 32789

M chael J. Al derman, Esquire
Assi stant CGeneral Counse
Department of Hi ghway Safety

and Mot or Vehicl es
Nei | Kirkman Buil di ng, A-432
Tal | ahassee, Florida 32399-0504

Sharon Mouultry, derk

Human Rel ati ons Commi ssi on
Building F, Suite 240

325 John Knox Road

Tal | ahassee, Florida 32303-4149

Dana Baird, General Counse

Human Rel ati ons Commi ssSi on
Building F, Suite 240

325 John Knox Road

Tal | ahassee, Florida 32303-4149

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



